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Licensing Agreement

This Software License Agreement ("Agreement") is made by and between Asteor Software Private Limited  (hereinafter the Company)and ________________ (hereinafter the “Licensee”).

Recitals:

Whereas:

1. The Company s the absolute owner and author of the software viz. Cellosaas including all source and object code therein;

2. The Licensee for its requirements is keen on acquiring license/s for its exclusive internal usage, subject to  the terms of this Agreement 

Now Therefore the parties agree that the Company agrees to license the software i.e. cellosaas herein as the terms and conditions highlighted in this Agreement:

1. DEFINITIONS

1.1. For purposes of this Agreement, the following definitions shall apply:

(a) "Cellosaas" shall mean the particular software product purchased by Licensee from Company including user/developer documentation.

(b) "Source code" shall include computer programming code or any computer instructions necessary to compile cellosaas including documentation of the programming. 

(c) "Derivative Works" means any software programs which are developed by Licensee and which incorporate or contain any part of Cellosaas, and including any revision, modification, translation (including compilation or recapitulation by computer), abridgment, condensation, expansion or any other form in which Cellosaas, may be recast, transformed or adapted.

(d) "Purpose" means the creation of licensee’s own product or software with its user interfaces, business logic, features and functionality, developed using the underlying features and functionalities of Cellosaas, including bug-fixes, corrections, enhancements, revisions, modifications and adaptations of Cellosaas. 
(e)
“Services” means the maintenance and support services provided by the company for its software product Cellosaas.

(f)
“the Company” shall mean and refer to Asteor Software Private Limited,  a private company incorporated in India, having its principal place of business 306/65, 3rd Cross, Arulananda Nagar, Thanjavur, India 613007 (hereinafter the Company), which expression shall wherever the context so requires or admits mean and includes its affiliates, successors in interest and permitted assigns.

(g)
“the Licensee” shall mean and refer to ___________, a _______company/ __________ incorporated under the laws of _______ , and having its principal / regd. Office at _____________________, (hereinafter the “Licensee”), which expression shall wherever the context so requires or admits mean and includes its successors in interest and permitted assigns.

(h) "Affiliate" means any legal entity that a party owns, that owns a party, or that is under its common ownership. 

(i) "Ownership" means, for purposes of this definition, control of more than a 50% interest in an entity.

(j) “License” means the rights granted by the Company to Licensee to copy, install, use, access, display, run and/or otherwise interact with the online service and/or Cellosaas Software, as applicable.

2. LICENSEE RIGHTS AND RESTRICTIONS

2.1 By completing this Agreement and subject to the restrictions and consideration stated below, Company grants Licensee a nonexclusive, nontransferable, perpetual, worldwide right to:

a. use and reproduce as many copies of the Cellosaas object code as are reasonably necessary only for the purpose of exercising the rights granted under this Agreement including copies for archive and backup purposes; 

b. modify and create Derivative Works of Cellosaas for the Purpose defined; 

c. use, reproduce, have reproduced, publish, make available to customers, copy, sell (via sub-license), distribute (via sub-license), perform or otherwise transfer (via sub-license), directly or through distributors or resellers, Derivative Works containing Cellosaas in object code format, that are consistent with the Purpose and subject to the provisions of the Agreement;

d. operate or to let operate the Derivative Works without further consent of the Company on third party’s hardware (housing of the Derivative Works, outsourcing of their operation).

2.2 No right is granted to Licensee hereunder to permit, authorize, license or sublicense any third party to view or use the Source code of Cellosaas.

2.3 No right is granted to Licensee hereunder to sell, distribute, make available, publish or otherwise transfer Cellosaas except as provided in clause 2.1 above.

2.4 Licensee shall not use Cellosaas for anything other than its intended, legitimate, and legal purpose.

2.5 Licensee is entitled to use cellosaas software for an unlimited number of applications subject to the terms of 2.10 and 2.11.
2.6 Licensee shall not use Cellosaas in any manner not specifically permitted under this Agreement. 

2.7 No other right is granted by the Company under any patents, copyrights, trade secrets, trademarks, designs or other proprietary rights of the Company, except as expressly granted herein.

2.8 The terms of this Agreement entitles the Licensee to receive support or maintenance services from Company for a period of one (1) year with respect to Cellosaas as detailed in Annexure [I]

2.9 Licensee shall not disassemble, decompile or unlock, decode or otherwise reverse translate or engineer, or attempt in any manner to reconstruct or discover any source code or underlying algorithms of SOFTWARE provided in object form only.

2.10 The terms of this agreement entitle the licensee and any of its sub-contractors and development partners to use cellosaas only on specified no. of developer desktops, corresponding to the No. of developer licenses bought. The licensee shall approach the company or its authorized distributors and resellers to buy additional developer licenses as and when necessary.

2.11 The terms of this agreement entitle the licensee to use Cellosaas only on specified no. of server machines or instances, corresponding to the No. of server licenses bought. The licensee shall approach the company or its authorized distributors and resellers to buy additional server licenses as and when necessary.

2.12 The Licensee is entitled to leave the use of the Cellosaas software according to the above mentioned rights to use to its subsidiaries and affiliates.

3. OWNERSHIP

With exception of the rights mentioned above in clause 2 the Company maintains title and ownership of all copyright interests in Cellosaas.
4. Enhancements

The Company shall deliver enhancements and upgrades to the cellosaas software from time to time, only if the licensee is entitled to receive them either as part of the first year support package as detailed in Annexure I or as part of a Annual Maintenance Contract signed during the subsequent years. 

5. Delivery

The Company shall deliver to the Licensee the Cellosaas software and the documentations in a digital package that can be downloaded online. 
6. Software License Keys, Locks and Monitoring:
For the purpose of protecting the intellectual property of Cellosaas and for accurate billing of license fees, the Licensor is entitled to incorporate License Keys, Locks and monitoring code in the Cellosaas software, to ascertain various parameters during development and deployment, including but not limited to no. of developers using the product, no. of instances where the Product is deployed, no. of tenants, no. of users etc. 

7. CONFIDENTIALITY AND PROPRIETARY

Licensee agrees and acknowledges that Cellosaas is proprietary, valuable, and not generally known in the industry. Licensee agrees that it will maintain, through reasonable means, the confidentiality of Cellosaas, and will not disseminate or allow unrestricted access. Licensee shall not distribute Cellosaas to anyone other than employees and software developers of Licensee's organization or third party contractors working on behalf of Licensee’s organization with a need to know. Licensee may be held legally responsible for any infringement of intellectual property rights that is caused or encouraged by Licensee‘s failure to abide by this Agreement. The Licensee agrees to be bound by the confidentiality and other terms of the Non-Disclosure, Non-Circumvention and Non-Compete Agreement that the parties have executed  along side this Agreement.

8. LIMITATION ON LIABILITY

8.1
The parties agree that the liability of one party to the other Party for direct loss of, or damage to, the tangible property of the other party arising in connection with this Agreement shall be limited to USD1,000,000.00 per event and any other direct loss or damage arising in connection with this Agreement shall be limited per event to the amount of the license fees paid under this Agreement. 

8.3
To the maximum extent permitted by applicable law, Company shall not be liable to Licensee for any incidental, consequential, special, punitive or indirect damages, including without limitation, damages for loss of profits, business opportunity, data or use, incurred by Licensee or any third party, even if it has been advised of the possibility of such damages.

9. WARRANTY AND DISCLAIMER

9.1 Limited Warranty.
The Company warrants that the Cellosaas software is provided to the Licensee on an as is where is basis. The Company warrants that the Cellosaas Software will conform substantially to the description of them contained in the applicable user documentation. No oral or written information or advice given by the Company, its dealers, distributors, agents or employees shall create a warranty or in any way increase the scope of ANY warranty PROVIDED HEREIN. This limited warranty is subject to the following limitations:

a.
applies during the term of this Agreement, including any renewals ("Warranty Period");

b.
any implied warranties, guarantees or conditions not able to be disclaimed as a matter of law will last only during the Warranty Period;

c.
does not cover problems caused by accident, abuse or use of the Services in a manner inconsistent with this Agreement or the Services, or resulting from events beyond the Company's reasonable control; 

does not apply to problems caused by the failure to meet minimum system requirements; and

d.
does not apply to downtime or other interruption in access to any online services, or any other performance metrics that are addressed in an applicable in this Agreement.

9.2
Remedies for breach of limited warranty. If Licensee notifies the Company within the Warranty Period that the Service does not meet the limited warranty, then the Company will, at its option, either: (1) return the amount paid for the Service during the (a) Term or (b) 12 months prior to delivery of notice to the Company, whichever is less, or (2) update such Service to make it conform. These are the only remedies for breach of the limited warranty, unless other remedies are required to be provided under applicable law.

9.3
The Services is not designed, intended or licensed for use in hazardous environments requiring fail-safe controls, including without limitation, the design, construction, maintenance  or operation of nuclear facilities, aircraft navigation or communication systems, air traffic control, and life support or weapons systems. The Company specifically disclaims any express or implied warranty of fitness for such purposes.

9.4
DISCLAIMER OF OTHER WARRANTIES. OTHER THAN THIS LIMITED WARRANTY, THE COMPANY PROVIDES NO OTHER EXPRESS OR IMPLIED WARRANTIES. THE COMPANY DISCLAIMS ANY IMPLIED REPRESENTATIONS, WARRANTIES OR CONDITIONS, INCLUDING WARRANTIES OF MERCHANTABILITY, FITNESS FOR A PARTICULAR PURPOSE, SATISFACTORY QUALITY, TITLE OR NON-INFRINGEMENT. THESE DISCLAIMERS WILL APPLY UNLESS OTHERWISE REQUIRED BY APPLICABLE LAW.

9.5
WHERE APPLICABLE LAW REQUIRES ANY WARRANTIES WITH RESPECT TO THE SERVICES AND/OR SOFTWARE, ALL SUCH WARRANTIES ARE LIMITED IN DURATION TO NINETY (90) DAYS FROM THE DATE OF THIS AGREEMENT BEING IN FORCE.

9.6 The Company warrants that at the time of its delivery to the Licensee, the Cellosaas software does not contain any viruses, trojans, unauthorized code or other malware;

9.7 The Company shall not be liable for a breach of the warranties unless the Licensee notifies the Company in writing (email with acknowledgment to point of contact is sufficient) of such breach within sixty (60) days of the date when the Licensee discovers the breach of warranty.

9.8
The Company further warrants and represents that: (a) it has full right, capacity and authority to enter into this Agreement and to grant the licenses granted hereunder, (b) it has not failed to disclose to the Licensee any information known to the Company at or prior to the signing of this Agreement where the knowledge of such information by the Licensee might reasonably be expected to affect the Licensee's decision to appoint the Company or the terms under which the Licensee would have been prepared to make such appointment.

9.9
In the event of the failure by the Company to perform or procure the provision of the Services in accordance with this Agreement then, without prejudice to any other rights of Licensee, the Company shall remedy any such failure as soon as possible.

10. INDEMNITY.

10.1 Subject to sub-clause 8.1 supra each party shall indemnify and keep indemnified the other party against and hold it harmless from all claims, liabilities, costs, reasonable legal and attorney fees and disbursements, ) expenses or demands or damages brought or made against or incurred by the Licensee pursuant to any claim by a third party that the use of the Cellosaas software infringes the intellectual property rights of a third party. The indemnity provided under this clause 10 shall be limited to justified claims of third parties and is subject always to the Licensee: (a) making no admission and taking no action in respect of such claims unless with the Company’s consent, (b) providing the Company with the right to control the defence and settlement of such claims together with all reasonable co-operation, information and assistance with such defence and/or settlement, and (c) has not caused the infringement by an own action in particular unauthorized modifying of the Cellosaas software or violation of the license restrictions.

10.2 The Licensee shall defend, indemnify and hold harmless the Company from and against any damages, costs and expenses (including, without limitation, reasonable attorneys fees and costs) arising from or relating to any third party claims, actions or demands, that the sale, distribution or other transfer of licensee’s product/ software and any Derivative Works of Cellosaas infringes the intellectual property rights of any third party as long as the infringement by a Derivative Work is not caused by the contained parts of the Cellosaas software.

11. TERM AND TERMINATION.

11.1. This Agreement shall become effective from the date of execution of this Agreement, and shall remain in effect perpetually unless terminated as provided herein. The parties acknowledge that payment shall be as per as detailed in Annex. III of this Agreement and that the effective period of the license herein is subject to the satisfactory receipt of payments by the Company.

11.2
If (a) either Party is in material breach of any of its obligations under the terms of this Agreement and, where capable of remedy, it fails to remedy such breach within thirty (30) days of written notice being given by the other Party which refers to this clause, specifies the breach and requires its remedy, (b) either Party commits a persistent breach of its obligations under the terms of this Agreement and it fails to stop such breach within thirty (30) days of written notice being given by the other Party which refers to this clause and specifies the breach, (c) a Party enters into any composition or arrangement with its creditors or enters into liquidation whether compulsory or voluntary (other than for the purpose of a bona fide solvent reconstruction or amalgamation the terms of which have been approved in advance by the other Party), (d) has a receiver or administrative receiver appointed over all or any part of its assets or undertaking or an administration order is made in relation to it, (e) the Company disposes of or agrees to dispose of the whole or a substantial part of its assets or undertaking or (f) the Company ceases, or the Licensee has reasonable grounds for believing that it will cease, to carry on its business, then the other Party may at any time terminate this Agreement with immediate effect by giving written notice to the first Party.

11.3 The Licensee shall be entitled to terminate this Agreement at any time by written notice to the Company where any competitor of the Licensee and/or its associates from time to time becomes an associate of the Company or gets the ownership or control of the Company. If the Licensee terminates the Agreement it is entitled in addition to any other remedies available to Licensee under the Agreement, in its option, or to keep all or any part of the Cellosaas software delivered under the terminated Agreement or to return all or any part of the Cellosaas software delivered under the terminated agreement to the Company, at Licensee's cost.

11.4 Notwithstanding any other provision of this Agreement, either party shall be entitled, upon giving not less than three (3) month written notice to the other party at any time, to terminate this Agreement to the end of a calendar year.

11.5 The termination of the Agreement shall not affect or prejudice any provisions of the Agreement, which are expressly or by implication provided to continue in effect after such expiration or termination (including, but not limited to clauses 2 (only in the case the Licensee does not return the cellosaas software), 3, 7, 10, 12.6 and 12.7.

12. MISCELLANEOUS

12.1. Waiver: The failure of either Party to seek redress for violations, or to insist upon strict performance of any term, condition or provision of this Agreement or the failure of either Party to exercise any right or remedy to which it is entitled hereunder, shall not constitute a waiver thereof and shall not cause a diminution of the obligations established by this Agreement. A waiver of any default shall not constitute a waiver of any subsequent default. No waiver of any of the terms, conditions or provisions of the Agreement shall be effective unless it is agreed in writing and communicated to the other Party.

12.2 No Partnership: Nothing in this Agreement shall be construed as establishing or implying any partnership between the Parties or shall authorise either Party without in each case obtaining the prior written consent of the other to incur any expenses on behalf of the other or to commit the other in any way whatsoever including (without limitation) pledging or purporting to pledge its credit or otherwise bind it for any purpose whatsoever.

12.3. Assignment and Effect: This Agreement shall inure only to the benefit of, be binding upon both parties and shall not be enforceable by any third party or person under the Contracts (Rights of Third Parties) Act 1999.

12.4. Modifications: There will be no modifications, alterations, or amendments to this Agreement, unless both parties agree in writing.

12.5 Severability: The Parties intend each provision of this Agreement to be severable and distinct from the others. If a provision of this Agreement is held to be illegal, invalid or unenforceable, in whole or in part, the Parties intend that the legality, validity and enforceability of the remainder of this Agreement will not be affected.

12.6. Governing Law: This Agreement shall be governed by and construed under the laws of Tamil Nadu, India.
12.7. Dispute Resolution: Should any dispute arise under the terms of this Agreement or in connection with this Agreement and the dispute cannot be solved amicable within thirty (30) days, such dispute will be referred to a Mediation proceedings entailing the services of a professional mediator. Where the mediation fails to provide any solution, the dispute will finally be solved by arbitration in accordance with the rules of the Arbitration Institute of the International Chamber of Commerce. The arbitration shall be conducted by a sole arbitrator, the place of arbitration shall be California United States and the language of the arbitration proceedings shall be English. The parties agree that the proceedings shall be fast track, evidence through affidavits arbitration. The sole arbitrator shall be entitled to pass interim awards. The parties also agree that the decision of the sole arbitrator shall be final and decide to be bound by the decision of the arbitration proceedings.

12.8. Notices. Notices, authorizations, and requests in connection with this agreement must be sent by regular or overnight mail, or express courier, or fax or email all with appropriate acknowledgment to the addresses listed below. Notices will be treated as delivered on the date shown on the return receipt. Termination of the agreement, a Subscription, or cancellation of a Subscription should be via the contact identified. Notices should be sent to: 

the Company:




the Licensee:

Asteor Software Pvt Ltd.
India : 306/65 Third Cross, Arulananda Nagar
Tanjore Tamil Nadu, INDIA Pin 613007
Email : info@techcello.com
12.9 Force majeure. Neither party will be liable for any failure in performance due to causes beyond either party’s reasonable control (such as fire, explosion, power blackout, earthquake, flood, severe storms, strike, embargo, labor disputes, acts of civil or military authority, war, terrorism (including cyber terrorism), acts of God, acts or omissions of Internet traffic carriers, actions or omissions of regulatory or governmental bodies (including the passage of laws or regulations or other acts of government that impact the delivery of Services). This clause will not, however, apply to Licensee’s payment obligations under this agreement.

In Witness Whereof this Software License Agreement ("Agreement") is executed, in duplicate, on this ____ day of ________ 2012  between the Company and Licensee by their authorized representatives mentioned below:

The Company (Asteor Software)


the Licensee

Signature:
_______________________
_______________________

Name:

_______________________
_______________________
Title:

_______________________
_______________________
Date:

_______________________
_______________________
Annexure I

The licensee is entitled for Maintenance Services as below:

1. Creation and delivery of bug-fixes and corrections of reported errors

2. Delivery of free upgrades to revised cellosaas versions (updates, upgrades and major releases) released by the company from time to time.

3. Free entry for pre-scheduled online training of upto 20 hours. No of people who can attend this training will be equal to the no. of developer licenses bought.

4. Email support with response / reaction time of 8, 16 or 40 business hours for high, medium and low priority issues respectively.

5. Advanced support for up to 10 incidences per year.

Any support query that can be answered by email will not be counted as Advanced support incidence. Any support query that is traced to a bug or error in Cellosaas will not be counted as Advanced support incidence. Support that requires 20-30 minutes of sessions through Skype, telephone or Gotomeeting / Webex will each be counted as one advance support incidence.

6. The maintenance services does not include enhancements, revisions, modifications and improvements, addition of new features and functionality to Cellosaas, which are requested by the licensee, unless and until they are accepted and acknowledged by the company as being included as part of its product road map. The company reserves the right to decide at its sole discretion, the inclusion or exclusion of such requests to its product road map and their priority for development and release. 

For Company
 
For Licensee




For


